Consulting Contract

Specimen contract V044

Terms and Conditions Applicable to the Model Contract for Consulting Services
1. Terms and Conditions
1. Conclusion of a contract. By using this Model Contract (or sections thereof), every User of the
Model Contract (hereinafter "User") acknowledges the following Terms and Conditions. These
Terms and Conditions are agreed between each User and KfW without requiring that KfW receives
the User's acceptance of the Terms and Conditions associated with the use of the Model Contract.
2. Liability of KfW. KfW assumes no liability for damages arising from or in connection with the use
of the Model Contract, except for intent, gross negligence and injury to life, body or health.
3. Limitation of the responsibilities of KfW. KfW has prepared the Model Contract as an example of
a contract for consulting services, for which KfW grants its consent in principle. However, KfW
assumes in particular no obligation for the review of:


the legal and factual accuracy of the Model Contract by obtaining internal or external legal
advice,



the factual accuracy of the circumstances underlying the Model Contract,



the suitability of the Model Contract for the purposes of the User,



the balance of the Model Contract versus the individual interests of the specific User,



the contractual drafts prepared using the Model Contract that are submitted to KfW, e.g., for
consent, and



the need to update the Model Contract in the event of changes in legislation.

4. Obligations of the User. Every User shall:


use the Model Contract only after performing a thorough individual review and making the
necessary modifications for the specific circumstances.



engage legal counsel to review the contractual draft based on the Model Contract prior to the
conclusion of a contract, in order to investigate the enforceability and effectiveness of the
contract under the applicable legislation.

II. Notes for the User
KfW expressly refers every User of the Model Contract to the following:


KfW prepared this Model Contract based on the FIDIC agreement for consulting services
("White Book"), in order to provide partners of KfW with wording assistance for their contractual
relationships with consultants. At the same time, use of this Model Contract facilitates the
consent of KfW.



The Model Contract was not developed based on any specific legal jurisdiction; instead, the
choice of governing law is left to the contracting parties. KfW has not investigated whether
modifications of the Model Contract are necessary so that it can be used under the respective
potential jurisdictions.
The Model Contract must be adapted to the individual needs of the specific User and should
only be signed after the User has reviewed whether the specific contractual provisions are
suitable for his individual purposes.



III. Structure of the Model Contract
Section 1: General Conditions – these include the general underlying contractual provisions.
Changes in this section usually have a significant impact on the contract and require the prior
consent of KfW.
Section 2: Special Conditions – these include the specific details of each individual case. Any
modifications or deviations based on the specifics of the project or due to contractual negotiations
can be included here.
Section 3: Annexes – depending on the contents, these are either project specific (e.g., TOR, Time
Schedule) or generally defined (e.g., Declaration of Undertaking).
Version: September 2013

Responsible unit
LGb5

Effective from
September 2013

Replaces version dated
April 2012

CONTRACT
for Consulting Services
dated
[●]
between
[●]
– hereinafter referred to as the “Employer” –

[in case of an agency contract: represented by

KfW
Palmengartenstraße 5 – 9
60325 Frankfurt am Main
Germany
– hereinafter referred to as “KfW” –]
and
[●]
– hereinafter referred to as the “Consultant” –

Project “[●]”

CONTENTS
Section

Page

Preamble………...…………………………………………………………………………………….1
General Conditions ................................................................................................................. 1
Paragraph 1

General Provisions.................................................................................. 1

Paragraph 2

The Employer......................................................................................... 10

Paragraph 3

The Consultant ...................................................................................... 13

Paragraph 4

Commencement,
Completion,
Amendment
and
Termination of the Services ......................................................... …….17

Paragraph 5

Remuneration ........................................................................................ 21

Paragraph 6

Liability ................................................................................................... 24

Paragraph 7

Insurance................................................................................................ 25

Paragraph 8

Disputes and Arbitration Procedure.................................................... 26

Special Conditions ................................................................................................................ 28
List of Annexes ..................................................................................................................... 34

Preamble
The Employer desires consulting services to be rendered for the Project designated in the Special
Conditions. The Consultant has submitted a technical and a financial bid for these services. The
parties to this Contract therefore hereby agree on the following:

General Conditions

Paragraph 1
1.1
DEFINITIONS

General Provisions
The words and expressions used in this Contract shall have the
following meanings assigned to them, unless the context
requires otherwise.
The “Agreed Remuneration” means the fee to which
the Consultant is entitled as described in Paragraph 5
[Remuneration], which shall be payable in accordance
with this Contract.
The “Commission” means the performance of the
Services pursuant to this Contract.
The “Completion Period” means the period designated
for completion of the Services in the Special Conditions.
The “Consultant” shall be the professional undertaking
or the professional individual named in the Contract who
is appointed by the Employer to perform the Services.
This shall include the Consultant’s legal successors as
approved by the Employer and subject to prior written
consent from KfW.
The “Contract”, except where otherwise stated in the
Special Conditions, means the conditions of this
Contract for consulting services (General Conditions
and Special Conditions) together with the following
constituent parts of the Contract1:
Annex 1 [Minutes of Negotiations pursuant to the Special
Conditions]2

1
2

1

If one or several of the Annexes should not be necessary in the actual Contract, to preserve the integrity of the references
please retain the numbering of the Annexes and insert the words “not applicable” in the relevant Annexes.
In the interests of clear contractual stipulations, instead of including copious minutes of negotiations it is preferable to
incorporate the agreed changes directly into the Special Conditions.

Annex 2 [Terms of Reference plus Tender Documents]
Annex 3 [KfW Guidelines for the Assignment of Consultants in
Financial Co-operation with Developing Countries3], insofar as
these Guidelines do not conflict with the Conditions of this
Consulting Contract
Annex 4 [Staffing Schedule]
Annex 5 [Equipment and Furnishings to be provided by the
Employer and Third-party Services Commissioned by the
Employer]
Annex 6 [Time Schedule for the Performance of the Services]
Annex 7 [Statement of Costs]
Annex 8 [The Consultant’s Bid – though without the
Consultant’s terms and conditions of delivery, contract and
payment]
(N.B.: If by way of exception the procurement guidelines are not
made an integral component of the Contract, Item 1.1.19
should be supplemented to include the Declaration of
Undertaking, as well as the Model Advance Payment
Guarantee and the Model Retention Guarantee.)

The “country” means the country or region to which the
Project (or the majority thereof) relates.
The “date on which execution shall be commenced”
means the day specified in the Special Conditions.
A “day” means one calendar day.
“Financing Agreement” means the [loan agreement /
financing agreement] entered into between KfW and
[the Employer] in order to finance [amongst other things]
the services hereunder.
“Force Majeure” means any event whereby one party to
the Contract has been prevented from performing the
Services due to an unavoidable event such as a natural
disaster, hostage-taking, war, revolution, terrorism or
sabotage, which, with even the best human judgement
and experience and utmost care, could not have been
reasonably foreseen in the circumstances, prevented or
rendered harmless by economically reasonable means
unless such event must be accepted by the relevant
party due to its regular occurrence, including, except
3

2

In the version valid on the date the invitation to tender was published.

where otherwise stated in the Special Conditions,
circumstances such as crises, war or terror that lead to
the Foreign Office of the Federal Republic of Germany
calling upon German citizens to leave the country or the
Project region in response to which the Consultant
withdraws all its staff. If an event occurs as a result of
the actions of or risks assumed by a party to the
Contract, that event shall not constitute Force Majeure.
“Foreign Currency” means any currency other than the
Local Currency.
The Consultant’s “Foreign Staff” means all those staff
who do not possess the citizenship of the country.
The “Local Currency” means the currency of the
country.
A “notice” means a notification communicated to one
party by the other party.
A “party”/the “parties” means the Employer and the
Consultant.
“Order Value” shall have the meaning given to it in A.d.
5.1.1 of the Special Conditions.
The “Project” means the project specified in the Special
Conditions for which the Services are to be performed.
The “Services” means the contractual services
described in Annex 1 [Minutes of Negotiations],
Annex 2 [Terms of Reference plus Tender Documents],
Annex 8 [The Consultant’s Bid] and Paragraph 3.1
[Scope of Services], as well as the standard and special
services defined in Paragraph 3.2 [Standard and
Special Services].
A “third party” means any other natural and legal
person, according to the context.
“Written” or “in writing” means written by hand or typed
by machine, and produced in a printed or electronic
form, the result being a non-editable permanent record.
A “year” means 365 days.

1.2
INTERPRETATION
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1.2.1

Headings in this Contract shall have no bearing
on the interpretation of these Conditions.

1.3
RANKING AND ORDER OF THE
INTEGRAL PARTS OF THE
CONTRACT

1.2.2

Words in the singular, insofar as the context
allows, shall also include the plural and vice
versa.

1.2.3

Reference to either sex shall include both sexes.

1.2.4

Provisions containing the words “agree”,
“agreed” or “agreement” (and all derived
grammatical forms thereof) shall require written
agreement and signature by both parties4.

1.3.1

For the implementation of this Contract, the parts
of the Contract listed below shall take
precedence in the order shown below and the
Annexes shall take precedence in the order in
which they are numbered:

(a)

The agreements of the Contract (General
and Special Conditions), without the
Annexes.

(b)

The Annexes of the Contract in the order
in which they are numbered.

These General Conditions and the Annexes shall
remain – except where otherwise stipulated in
the parts of the Contract in question – immutable.

1.4
COMMUNICATION

4

4

1.3.2

In case of inconsistencies or ambiguities
between parts of the Contract that cannot be
resolved through the ranking set out in Clause
1.3.1, the Employer shall interpret the parts of
the Contract in line with the intention of the
parties based on the purpose and intention of
the Contract as a whole, including all Annexes.

1.4.1

Except where otherwise stipulated, notices,
instructions
and
messages
must
be
communicated between the parties in writing and
in the language specified in the Special
Conditions, and any such notice, instruction or
message may not be unreasonably refused or
delayed.

N.B.: This shall not include any purely electronic agreements.

1.5
NOTICES

1.6
LAW AND LANGUAGE

1.7
ENTRY INTO FORCE OF THE
CONTRACT

1.8
MEASUREMENTS AND
STANDARDS

1.9
ASSIGNMENT AND SUBCONTRACTING

5
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1.5.1

Except where otherwise stipulated in the Special
Conditions, the notices to be served pursuant to
this Contract shall take effect upon receipt at the
addresses specified in the Special Conditions.
The notice may be served in person, by a courier
service, by fax (with written confirmation of
receipt), by registered letter or by email (only if
this is sent in an encrypted and certified form
(e.g. S/MIME certificate)).

1.6.1

The Special Conditions shall contain the
language or languages of the Contract, the
prevailing contractual language and the law
governing this Contract.

1.7.1

This Contract enters into force upon execution
by both parties, subject to notification from KfW
to the Employer that all conditions precedent to
disbursement under the Financing Agreement
have been satisfied in a form and substance
satisfactory to KfW.

1.8.1

Drawings, plans and calculations shall be based
on the metric system and German DIN 5 or
European EN standards, or internationally
recognised standards that are at least equivalent
to those published by ISO or IEC are the
standards to be applied to the Services
performed under the Contract.

1.9.1

The Consultant shall not have the right to assign
or transfer all or any of its rights under this
Contract without the prior written consent of the
Employer, which shall not be provided without
the prior consent of KfW. The Employer’s
consent shall not be required for the assignment
of any amounts due or which shall become due
under this Contract.

1.9.2

The Consultant may conclude, terminate or
cancel sub-contracts for the performance of a
part of the Services that are the subject of this
Contract only upon prior written approval by the

ISO = International Organization for Standardization, EN = European Norm, DIN = Deutsches Institut für Normung, IEC =
International Electrotechnical Commission.

Employer, which shall not be provided without
the prior consent of KfW. In cases where the
Services are sub-contracted, the Consultant’s
obligations to fulfil the Contract shall remain
unaffected.

1.10
RIGHTS TO THE RESULTS OF
WORK, COPYRIGHT

1.10.1 Except where otherwise stated in the Special

Conditions of this Contract, the Consultant shall
transfer to the Employer all transferrable rights to
the Services performed under this Contract on
the date any such rights arise, and in any event
at the latest, on the date they are acquired.
Insofar as a transfer of such rights is not
possible6, the Consultant shall irrevocably grant
the Employer an unrestricted, transferrable,
licensable and exclusive rights of use and
exploitation that are unlimited with respect to
time and place of use. Such transfer shall
include the right to adapt any transferred rights.
The Consultant shall ensure that any relevant
creator of such transferrable rights waives its
exercise of any such relevant rights.
1.10.2 If the Consultant employs third parties (e.g.

employees) to perform the Services, it shall
ensure that these parties allow him to transfer
and/or grant the rights in full. The Consultant
shall ensure that third parties waive the exercise
of any relevant rights.

1.10.3 The

Consultant shall issue all information
requested by the Employer and KfW in
connection with this Contract, and shall make
available free of charge all requested records,
documents and information. This obligation shall
remain effective after termination of the Contract
for a period of 24 months.

1.11
OWNERSHIP OF DOCUMENTS
AND EQUIPMENT

6

6

E.g. copryright under German law.

1.11.1 All studies, reports and pertinent data and

documents such as diagrams, plans, statistics
and annexes that are made available to the
Consultant in the performance of the
Commission, as well as software (including the
respective source codes) produced or adapted
for consideration as part of the Commission,
shall become the property of the Employer. The

Consultant shall not be entitled to exercise a
right of retention with respect to these materials.
1.11.2 Equipment, including vehicles purchased for the

performance of the Consultant’s Services and
paid for fully by the Employer, shall be handed
over to the Employer after completion of the
Services. The Consultant shall handle with due
care and maintain any such equipment.

1.12
CONFIDENTIALITY AND
PUBLICATION

1.12.1 The Consultant shall, and shall ensure that its

employees, keep confidential all documents
passed on to it by the Employer and KfW, as well
as all information exchanged and knowledge
acquired concerning this Contract and its
implementation, even if such documents have
not been expressly designated as confidential.
This obligation of confidentiality upon the
Consultant and its employees shall remain
effective after termination of the Contract. It shall
not apply to disclosure to a court or to a public
authority, insofar as this disclosure is made on
the basis of legal obligations or by order of a
court or a public authority. It shall also not apply
to those materials, information and knowledge
acquired for which and insofar as the Employer
or KfW has given written consent for publication.
1.12.2 The obligation of confidentiality set out in Clause

1.12.1 shall not apply to information which:

1.13
CONDUCT
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(a)

was demonstrably already known to the
recipient when the Contract was
concluded, or thereafter was made
known by a third party, without this
having constituted any violation of a
confidentiality
agreement,
legal
regulations or official orders; or

(b)

is publicly known upon conclusion of the
Contract or is made publicly known
thereafter, insofar as this is not based on
a violation of this Contract.

1.13.1 During the term of this Contract, the Consultant

and its Foreign Staff shall not interfere with the
political or religious affairs of the country.

1.14
CORRUPTION AND FRAUD

1.14.1 When discharging their obligations under this

Contract, the Consultant, its representatives and
its employees shall comply with all applicable
laws, rules, regulations and provisions of the
relevant legal systems, including the OECD
Convention on Combating Bribery of Foreign
Public Officials in International Business
Transactions.
1.14.2 The Consultant shall not offer or grant either

directly or indirectly any improper advantages to
public officials (as defined below) or other
individuals in connection with its bid in the
tendering process. In addition, it shall not offer or
grant any such incentives or conditions when
implementing the Contract. The Consultant shall
be obliged to notify the Employer in detail
immediately in writing if the Consultant is
prompted by a public official or any other
persons to make illegal payments.
1.14.3 The Consultant will inform its members of staff of

their respective obligations as well as their
obligation to comply with the Declaration of
Undertaking and to obey the laws of the country.
1.14.4 A public official shall be:

1.15
REIMBURSEMENTS
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(a)

any official or employee of a public
authority or an enterprise under the
ownership and control of a government;

(b)

any person who performs a public
function;

(c)

any official or staff member of a public
international organisation, such as the
World Bank;

(d)

any candidate for a political office, or

(e)

any political party or official of a political
party.

1.15.1 All

reimbursements, insurance payments,
guarantee payments or similar payments, if any,
shall be made for the account of the Employer to
KfW, Frankfurt am Main (BIC: KFWIDEFF, sort
code: 500204 00), account no. 38 000 00 (IBAN:
DE53 5002 0400 3800 0000 00), which KfW
shall credit to the Employer. If such payments
are made in Local Currency, they shall be made
to a special account of the Employer specified in

the Special Conditions. The amounts reimbursed
for the portion financed by KfW may, with KfW’s
consent, be used again, principally for further
implementation of the Project.

1.16
PARTIAL INVALIDITY
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1.16.1 The invalidity or unenforceability of one or more

provisions of this Contract will not affect the
validity or enforceability of any other provisions
of this Contract. Any invalid or unenforceable
provision shall be replaced by a valid and
enforceable provision which approximates as
closely as possible the economic purpose of the
invalid or unenforceable provision. The same
shall apply accordingly in cases of omissions.

Paragraph 2

The Employer

2.1
INFORMATION

2.2
DECISIONS/ COOPERATION

2.3
SUPPORT

10

2.1.1

During the term of this Contract, the Employer,
within a reasonable period of time, shall, free of
charge, place at the disposal of the Consultant,
all data, documentation and information
concerning the Services covered by the
Commission that are available to it. This shall
also include all Commission and Project related
provisions of the separate agreements relating to
any loan made in respect of the Project, the
Project documents entered into between the
Employer and KfW and consents of KfW as
required by this Contract.

2.2.1

Subject to the Consultant having provided the
Employer with all the necessary information
including, but not limited to, drawings, studies
and replacement staff, the Employer shall make
its decisions pursuant to this Contract as soon as
possible after the Consultant requests such duty
to be performed in writing and, in any event, no
later than the end of the expiry period specified
in the Special Conditions.

2.3.1

The Employer will support, as far as reasonably
possible, the Consultant in discharging its
obligations pursuant to this Contract. The
Employer shall make available to the Consultant
in good time and in full all the services necessary
for the performance of its tasks as detailed in
Annex 2 [Terms of Reference plus Tender
Documents].

2.3.2

In addition, the Employer shall support the
Consultant, the Consultant’s staff and where
applicable relatives of the Consultant in:

(a)

obtaining in good time any documents
necessary for entering, residing in,
working in and leaving the country (visa,
work permit etc.);

(b)

granting and/or obtaining unrestricted

access to the Project where necessary
for the performance of the Services;

2.4
TAXES

2.4.1

2.4.2
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(c)

the import, export and customs clearance
of personal items and of goods and
commodities required for performance of
the Services;

(d)

securing return transport in cases of
emergency;

(e)

obtaining permission to import Foreign
Currency that is required by the
Consultant for the performance of the
Services and for personal use by its
Foreign Staff;

(f)

obtaining permission to export the money
paid by the Employer to the Consultant
under this Contract; and

(g)

providing access to other organisations
for the purpose of obtaining information
to be procured by the Consultant.

Subject to the following provisions, the Employer
shall ensure that the Consultant and its Foreign
Staff are exempted from all taxes, duties, levies
and other charges that are legally prescribed in
the Employer’s country, in connection with:

(a)

payments to the Consultant or to its
Foreign Staff in connection with the
performance of the Services;

(b)

services performed by the Consultant or
its staff in connection with the fulfilment of
their tasks;

(c)

equipment, materials, and supplies
necessary for the performance of the
Services, including motor vehicles and
personal belongings of the Foreign Staff
that are brought into the country of the
Employer and shipped out after
completion of the Services or that have
been destroyed in the course of the
performance of the Services.

If it is impossible to meet the obligations arising

from Paragraph 2.4.1 [Taxes] due to contrary
legal provisions, the Employer shall, provided it
is legally permissible and except where
otherwise stipulated in the Special Conditions of
this Contract, upon submission of proof of the
payments made, reimburse the Consultant all
the amounts paid without delay.

2.5
EQUIPMENT AND OFFICES

2.6
CONTACT PERSONS OF THE
EMPLOYER

2.7
THIRD-PARTY SERVICES

2.8
PAYMENT FOR SERVICES
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2.5.1

For the purposes of performing the Services, the
Employer shall make available to the Consultant,
free of charge, technical and other equipment
and offices to the extent described in Annex 5
[Equipment and Furnishings to be provided by
the Employer and Third-party Services
commissioned by the Employer].

2.6.1

The Employer shall appoint two natural persons
to act as the Employer’s contact person and
deputy to the Consultant under this Contract,
and the Employer further undertakes always to
appoint another contact person without delay
should either of the two individuals appointed no
longer be available.

2.7.1

The Employer is obliged, at its own expense, to
make the necessary provision for the
performance of those services by third parties
commissioned by it, as described in Annex 5
[Equipment and Furnishings to be provided by
the Employer and Third-party Services
commissioned by the Employer].

2.8.1

The Consultant shall receive from the Employer
remuneration for the Services performed under
this Contract in accordance with Article 5
[Remuneration].

Paragraph 3

The Consultant

3.1
SCOPE OF SERVICES

3.2
STANDARD AND SPECIAL
SERVICES
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3.1.1

The Consultant shall deliver the Services in full
and on time.

3.1.2

The Services to be performed by the Consultant
encompass all the part services described and
explained in this Contract and its Annexes, in
particular in Annex 1 [Minutes of Negotiations]
Annex 2 [Terms of Reference plus Tender
Documents] and Annex 8 [The Consultant’s bid].
Furthermore, the Consultant must deliver all the
standard and special services as defined in
Paragraph 3.2.1.
[Standard
and
Special
Services].

3.1.3

The Consultant shall work together with third
parties commissioned by the Employer pursuant
to Paragraph 2.7 [Third-party services]. The
Employer is not responsible for these third
parties or their performance. In addition, the
Consultant must comprehensively coordinate
their services with its own services, as far as
possible.

3.2.1

In addition to the Services specified explicitly in
the Contract, the Consultant shall also perform
all other services, if necessary, that are not listed
under the contractual services, but are
customarily required in order to properly
discharge the contractual obligations (“standard
services”). The standard services shall be fully
compensated through the Agreed Remuneration.

3.2.2

“Special Services” are services that are not
included under the contractual or standard
services, but must necessarily be delivered by
the Consultant in order to properly perform its
duties under the Contract, because the external
circumstances of service delivery have changed
unexpectedly, or because the Employer has
suspended the Services pursuant to Paragraph
4.5 [Force majeure], or because the Employer,
with the prior consent of KfW, requires services
that were not included in the invitation to tender
but are necessary.

3.3
DUE DILIGENCE

3.4
REPORTING

3.3.1

Except where otherwise stipulated in this
Contract, or otherwise legally stipulated within
the country or within another legal system
(including the legal system in the Consultant’s
jurisdiction) by provisions that impose higher
demands than this Contract, when performing its
obligations under this Contract the Consultant
shall exercise due diligence and provide the
Services in compliance with professional practice
and to the recognised quality standards, in
accordance with current scientific and generally
accepted engineering standards. The Consultant
must document its work, the progress of the
Project and the decisions it takes in an
appropriate form that is acceptable to the
Employer, bearing in mind the requirements
arising from Paragraph 5.7 [Auditing].

3.4.1

The Consultant shall report to the Employer and
KfW on the progress of the Services in
accordance with the Special Conditions. Except
where otherwise stipulated in the Special
Conditions, in case of longer assignments such
as construction management, training or
operational support, the Consultant shall draw up
quarterly reports, and following the conclusion of
the Services draw up a final report covering the
entire Completion Period. The reports shall
include a comparison of targeted and actual
values for the planned activities; the progress of
construction; developments in the time frame;
financial developments; and information on any
problems and identification of possible solutions.

3.4.2 The

Consultant shall inform the Employer
promptly of all extraordinary circumstances that
arise during the performance of the services
and of all matters requiring KfW’s approval.

3.4.3
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Furthermore, the Consultant shall, upon request,
supply the Employer with information in
connection with the Services.

3.5
STAFFING

.

3.6
CONTACT PERSON OF THE
CONSULTANT
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3.5.1

The Consultant shall employ the staff specified in
Annex 4 [Staffing Schedule] to implement
performance of the Services. The list of
designated key staff and any changes to it shall
require the prior written approval of the Employer
and KfW.

3.5.2

The Employer may require the Consultant to
terminate the contract of, or replace, any staff
member who fails to meet the requirements or
violates Paragraph 1.13 [Conduct]. Any such
demand must be submitted in writing to the
Consultant stating the reasons for it.

3.5.3

If staff employed by the Consultant need to be
replaced, the Consultant shall ensure that the
staff member in question is replaced promptly by
an individual who possesses at least equivalent
qualifications.

3.5.4

If any one of the Consultant’s staff falls ill for
more than one month and this jeopardises the
performance of this Contract by the Consultant,
the Consultant shall replace this staff member
with another staff member who possesses at
least equivalent qualifications.

3.5.5

Staff shall only be replaced after prior approval
by the Employer, such approval not to be
unreasonably
withheld.
The
exchange,
replacement, or planned dispensation of
replacement (as exception to existing rules) of
key staff specified by name shall require the prior
approval of KfW.

3.5.6

If the Consultant must terminate the contract of,
or replace, any staff during the Contract period,
the costs thus accrued shall be borne by the
Consultant, except where staff are removed or
replaced at the Employer’s request. In this case,
the Employer shall meet the costs of replacing
the staff member, unless the staff member in
question does not meet the requirements or has
violated Paragraph 1.13 [Conduct].

3.6.1

The Consultant shall appoint for the exercise of
all rights and obligations arising from this
Contract a natural person as its contact person
for the Employer under this Contract.

3.7
INDEPENDENCE OF THE
CONSULTANT
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3.6.2

The Consultant shall specify and provide
respective contact data to the Employer and KfW
for an individual at the Consultant's place of
business who can be reached at any time in
cases of emergency or crisis as well as a deputy
of the Consultant. The Consultant shall notify the
Employer and KfW without delay of any change
of elected person or their contact data.

3.7.1

The Consultant undertakes that neither the
Consultant nor any enterprise associated with
the Consultant shall bid for the Project as
manufacturer, supplier, or building contractor.
This prohibition also applies to any bidding for
any further consulting services, insofar as such
consulting services might lead to a restriction of
competition or a conflict of interests. Any
violation of this stipulation may lead to the
immediate cancellation of this Contract and
require the reimbursement of any and all costs
incurred by the Employer up to the time of such
violation as well as compensation for any and all
losses and damages incurred by the Employer
as a result of such cancellation.

Paragraph 4 Commencement, Completion, Amendment and
Termination of the Services
4.1
COMMENCEMENT AND
COMPLETION

4.2
PENALITIES FOR DELAY

4.3
AMENDED SERVICES
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4.1.1

The Consultant shall begin performing the
Services on the prescribed date on which
execution of the Contract shall take place, but
not earlier than and without undue delay after
the Contract has come into force. The
Consultant shall deliver the Services in
accordance with the time schedule in Annex 6
[Time Schedule for the Performance of the
Services], and shall complete the Services within
the Completion Period, subject to any further
extensions to this Contract.

4.1.2

In relation to optional services (if any), the
Consultant shall commence delivery of the
optional services not earlier than upon receipt of
notification from the Employer, subject to the
Employer having received KfW’s prior consent.

4.1.3

Any change to the time schedule in Annex 6
[Time Schedule for the Performance of the
Services] due to a reasonable request by either
party shall be mutually agreed upon in writing.

4.2.1

If the Consultant fails to perform any of the
Services under this Contract within the requisite
time period, for reasons he must warrant, the
Employer shall, unless the Special Conditions
include a derogation, be authorised to inflict a
penalty of 0.5% of the Order Value for every
week of delay, subject to a cap of 8% of the
Order Value. Beyond such penalty, the Employer
may not bring any further claims arising from the
delay in the performance of the Services. The
right of termination shall remain unaffected.

4.3.1

Subject to the prior consent of KfW, the
Employer shall be entitled to require an
amendment of the Contract (amended or
additional
services
or
amended
deadlines/periods for execution – “amended
services”).

4.4
IMPEDIMENT

4.5
FORCE MAJEURE
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4.3.2

In this case, the Agreed Remuneration and the
Completion Period shall be adjusted accordingly
by mutual agreement of the parties. The
Consultant
shall
submit
proposals
for
performance of and remuneration for the
amended services.

4.3.3

The Consultant shall execute the amended
services if the Employer agrees, in writing, to the
remuneration proposal. If the parties do not
agree on the remuneration proposal within three
months of the Consultant commencing delivery
of the Services, the entitlement to remuneration
shall be treated as a dispute under Article 8
[Disputes and Arbitration Procedure].

4.4.1

If the performance of the Services is impeded or
delayed by the Employer or the Employer’s
contractual partners (“impediment”) such that the
impediment leads to an increase in the costs, the
scope or the duration of the Services, the
Consultant shall immediately notify the Employer
of the circumstances and the possible
consequences.

4.4.2

If an impediment falls within the sphere of risk of
the Employer or if the impediment is caused by
the Employer through intent or gross negligence,
the Consultant shall be entitled to reimbursement
of the costs incurred by it as a result of the
impediment, subject to these costs being
evidenced.

4.5.1

In the event of Force Majeure, the contractual
obligations, as far as affected by such event,
shall be suspended for as long as performance
remains impossible due to the Force Majeure,
provided that one party to the Contract receives
notification of the Force Majeure event from the
other party within two weeks after its occurrence.
Any and all liability of the Consultant for
damages arising due to its absence caused by
the Force Majeure is excluded.

4.5.2

In the event of Force Majeure, the Consultant
shall be entitled to an extension of the Contract
equal to the delay caused by such Force
Majeure. If the performance of the Services is
rendered permanently impossible by the Force
Majeure, or if the Force Majeure event lasts for

longer than 180 days, both parties to this
Contract shall be entitled to terminate the
Contract.

4.6
SUSPENSION OR
TERMINATION

19

4.5.3

In case of suspension or termination of the
Contract due to Force Majeure, the Services
performed up to the time of the Force Majeure
and all necessary expenditure (which is
evidenced) of the Consultant arising from the
discontinuing of the Services shall be invoiced
on the basis of contractual prices. Neither party
shall make any further claims.

4.6.1

The Employer may, with the prior consent of
KfW, fully or partially suspend the Services or
terminate this Contract after serving written
notice of at least 30 days. In this event, the
Consultant must immediately take all measures
necessary to ensure that the Services are
discontinued and the expenditure minimised.
The Consultant shall hand over all reports, drafts
and documents to be drawn up by the date in
question to the Employer. If the suspension lasts
longer than 180 days the Consultant may
terminate the Contract. In case of termination
Paragraph 4.5.3 [Force majeure] shall apply
mutatis mutandis.

4.6.2

If the Consultant fails to meet its contractual
obligations without sufficient reason; in
accordance with the Contract; or on time, the
Employer may serve a notice upon the
Consultant and request it to duly perform its
Services. If the Consultant fails to remedy the
performance deficit within a period of 21 days of
having been called upon to do so by the
Employer, the Employer shall be entitled, after
this period has elapsed, to terminate the
Contract by written notice.

4.6.3

The Consultant may terminate this Contract if
any amounts due and payable to it under this
Contract have not been paid within 60 days after
the receipt of the corresponding invoice, as long
as the Consultant has given the Employer a
written reminder within a period of 30 days after
the initial 60 day deadline has passed and the
Employer does not pay the due amounts within a
further period of 30 days after this notice.

4.6.4

If the termination of the Contract is not due to a
default on the part of the Consultant, the
Consultant shall be entitled to demand the

Agreed Remuneration. The Consultant must,
however, mitigate its loss and deduct any
proceeds of such mitigation, which shall include
(i) any remuneration paid to the Consultant
working on other projects during the time the
Consultant was scheduled to work on the Project
(ii) any remuneration that the Consultant would
have earned working on other projects during the
time the Consultant was scheduled to work on
the Project, but which the Consultant has not
received as a result of the Consultant’s wilful
actions or omissions.

4.7
CORRUPTION AND FRAUD

4.8
RIGHTS AND OBLIGATIONS OF
THE PARTIES IN CASE OF
TERMINATION
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4.6.5

If the termination of the Contract is due to a
default on the part of the Consultant, the
Consultant shall be entitled to demand the
Agreed Remuneration for the Services
performed until the date of termination but not
yet remunerated. The Employer shall be entitled
to demand compensation for the direct damages
caused by the default.

4.7.1

If it is proven that the Consultant has breached
Paragraph 1.14 [Corruption and fraud], the
Employer may, notwithstanding the various
punishments or other sanctions to which the
Consultant is subject according to the law of the
country or any other legal system, terminate this
Contract in writing. The Employer may also
terminate this Contract in writing if the
Declaration of Undertaking submitted by the
Consultant in conjunction with its bid is untrue.

4.8.1

Termination of the Contract shall not prejudice or
affect the rights, claims or obligations of the
parties until the date on which the cancellation
takes effect.

Paragraph 5 Remuneration
5.1
REMUNERATION OF THE
CONSULTANT

5.2
TERMS OF PAYMENT

5.1.1

The Consultant shall receive the remuneration
agreed in the Special Conditions for performing
the Services owed under this Contract, subject to
the conditions listed therein and the conditions
below. Annex 7 [Statement of Costs] contains a
detailed list of conditions.

5.2.1

Except where otherwise agreed in the Special
Conditions, the Employer shall pay the
Consultant’s remuneration as follows:

5.2.2
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(a)

Advance payment, due within 30 days
of execution of this Contract upon
presentation of an invoice.

(b)

The instalments shall be paid upon
presentation of corresponding invoices
with a maximum of one payment per
quarter. The first invoice for the first
instalment shall be presented, at the
earliest, 3 months after the contractually
agreed commencement of the Services.
The Employer shall have the right to
suspend payment of instalments at any
stage in the event of substantial
deviations from the time schedule and/or
insufficient performance on the part of the
Consultant. This right shall also apply to
payments which are not based on outputrelated evidence of performance. If the
payment of instalments is suspended, the
Employer must proceed in accordance
with Paragraph 5.6 [Objections to
Invoices].

(c)

The final payment shall be made after
the Services have been performed in full
and confirmation had been provided by
the Employer and KfW to that Consultant.

Only

in

cases

of

agency

contracts:

the

Consultant’s invoices shall be addressed to the
Employer “c/o KfW”. KfW shall receive the
original invoice. A copy of the invoice shall be
sent to the Employer directly. The original final
invoice is to be addressed to the Employer, and
KfW will receive a copy.

5.3
METHOD OF PAYMENT

5.4
PRICE ADJUSTMENT

5.2.3

Any guarantees shall be in the form set out in
Annexes 10 and 11 and shall always be
provided as bank guarantees made out to the
Employer as beneficiary. They must be
acceptable to the Employer and KfW. The
original of the guarantee shall be sent to the
Employer, with a copy, together with a
confirmation of delivery of the original, to be sent
to KfW.

5.3.1

Payment shall be made according to the
conditions set out in the Special Conditions.

5.4.1

Except where agreed otherwise in the Special
Conditions, the following conditions shall apply
with respect to prices. The prices specified in
Annex 7 [Statement of Costs] shall apply to the
Completion Period specified in the Special
Conditions and for a period of 3 months
thereafter. After this date, prices may be
adjusted if the official level of prices and wages
in the Consultant’s country of origin (Foreign
Currency costs) or in the Employer’s country
(Local Currency costs) has increased, as
measured using the base indices specified in the
Special Conditions, and this is proven by the
Consultant. The following formula shall be used
to calculate this:
Pn = Po • (0.15 + 0.85 • Ln/Lo)
Pn = revised price, Po = base price,
Ln = revised index, Lo = base index.
The price will not be calculated until publication
of the final price index.

5.4.2
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Except where otherwise agreed in writing, the
Consultant shall only be entitled to remuneration
for special services if the services are amended
pursuant to Paragraph 4.3 [Amended Services].

5.5
PAYMENT DEADLINE

5.6
OBJECTION TO INVOICES

5.7
AUDITING

5.8
CURRENCY
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5.5.1

Except in relation to advance payment and
where otherwise stated in the Special conditions,
payment shall be made within 60 days of
presentation of a verifiable invoice by the
Consultant to the Employer.

5.5.2

If the Employer does not make the payment
within the period set out in Paragraph 5.5
[Payment Deadline], except where the Employer
has raised an objection pursuant to Paragraph
5.6 [Objection to Invoices], the Consultant shall
be paid compensation at the rate agreed in the
Special Conditions. This shall be calculated on a
daily basis from the date on which the invoice fell
due in the currency agreed. The agreed
compensation shall satisfy all the Consultant’s
claims arising from the Employer’s delay.

5.6.1

Should the Employer object to the whole or part
of an invoice of the Consultant, the Employer
shall notify the Consultant of its intention to
withhold payment and shall state the reasons
why. If the Employer objects only to a part of the
invoice, it shall pay that part of the invoice to
which it has not objected within the period
specified in Paragraph 5.5 [Payment Deadline].

5.7.1

For services or part services that are not
remunerated on a lump-sum basis, the
Consultant shall be obliged to maintain up-todate records that meet professional standards
and that clearly and systematically indicate the
services provided and the time and expense
involved. The Consultant shall permit the
Employer and KfW to audit these records at any
time and make copies of them during the term of
the Contract.

5.8.1

The Special Conditions shall indicate
currency applicable to the Contract.

the

Paragraph 6

Liability

6.1
LIABILITY OF THE
CONSULTANT FOR BREACHES
OF CONTRACT FOR WHICH HE
IS RESPONSIBLE

6.2
LIABILITY OF THE
CONSULTANT FOR SUBCONTRACTORS

6.3
PERIOD OF LIABILITY

6.4
LIABILITY FOR
CONSEQUENTIAL DAMAGE

6.5
LIABILITY OF THE EMPLOYER
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6.1.1

The Consultant shall be liable to the Employer
for verifiably culpable breaches of its contractual
obligations, particularly breaches of Article 3
[The Consultant]. The liability of the Consultant
shall be limited to the respective insurance sum,
insofar as this is higher than the Order Value.
Otherwise the liability of the Consultant shall be
limited to the Order Value. This shall not affect
the liability for premeditation and gross
negligence.

6.2.1

The Consultant shall also be liable for the
Services provided by a sub-contractor pursuant
to Paragraph 1.9 [Assignment and Subcontracting].

6.3.1

The Consultant’s liability shall terminate on the
date of the acceptance of the Services and in the
event the Contract does not provide for
acceptance of the Services, on the date of
performance of the contractually agreed
Services in full, unless a different point of time is
provided in the Special Conditions.

6.4.1

Liability for consequential damage is excluded.

6.5.1

The Employer shall be liable for verifiably
culpable breaches of its contractual obligations,
particularly breaches of Paragraph 2 [The
Employer].

Paragraph 7

Insurance

7.1
INSURANCE AGAINST
LIABILITY AND DAMAGES

7.1.1

7.1.2
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The Consultant shall take out insurance for the
period of the Contract, on the terms specified in
the Special Conditions, including, but not limited
to, the following:

(a)

professional liability insurance;

(b)

personal liability insurance;

(c)

equipment insurance covering loss of
or physical damage to all equipment
acquired, used, provided or paid for
by the Employer within the context of
this Contract; and

(d)

motor vehicle third party liability
insurance
and
motor
vehicle
comprehensive insurance for the
vehicles acquired in connection with
this Contract.

The costs incurred in connection with the
insurance
specified
in
Paragraph 7.1.1
[Insurance Against Liability and Damages] shall
be fully compensated by the Agreed
Remuneration.

Paragraph 8

Disputes and Arbitration Procedure

8.1
AMICABLE SETTLEMENT

8.2
MEDIATION

8.1.1

Should a dispute arise from or in connection with
this Contract, the representatives of the parties
authorised to settle disputes shall, within 21 days
of one party submitting a written request to the
other party, endeavour in good faith to settle the
dispute amicably.

8.2.1

If an amicable settlement cannot be reached
within a period of 3 months after the written
request pursuant to Paragraph 8.1 [Amicable
Settlement], the parties may, insofar as both
sides agree, attempt to settle the dispute in
accordance with the Special Conditions by way
of mediation prior to initiating arbitral
proceedings. Notwithstanding this, the parties
may agree to begin mediation immediately.
Unless the parties agree otherwise within a
period of 14 days, either party may require that
the mediator is appointed by the institution
named in the Special Conditions.
Mediation shall begin no later than 21 days after
the mediator has been appointed. The mediation
process shall be implemented in accordance with
the procedure selected by the appointed
mediator.
All negotiations and talks held in the course of
mediation shall be treated confidentially, unless
they are concluded in a written, legally binding
contract.
If the parties accept the recommendations of the
mediator or agree to settle the dispute another
way, the agreement reached shall be recorded in
writing and signed by the representatives of the
parties.

8.2.2
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If the dispute is not settled within 3 months after
the mediator has been appointed, the dispute
shall be settled by way of the arbitration
procedure pursuant to Paragraph 8.3 [Arbitration
Procedure].

8.3
ARBITRATION PROCEDURE
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8.3.1

If the parties do not reach amicable agreement
pursuant to Paragraph 8.1 [Amicable settlement]
or by way of mediation pursuant to
Paragraph 8.2 [Mediation], the dispute shall
finally and exclusively be settled – except where
otherwise stipulated in the Special Conditions –
in accordance with the Rules of Conciliation and
Arbitration of the International Chamber of
Commerce in Paris by one or several arbitrators
appointed in accordance with the Rules. The
place of arbitration and the language of the
arbitration procedure shall be stipulated in the
Special Conditions.

Special Conditions
Ad Article 1: General Provisions
Ad 1.1:

Definitions
“Completion Period”:
“Force majeure”:

The completion period shall be [●].

Force majeure

[●]

“Project”:

The consulting services shall be performed for [●], BMZ no. [●]
(the “Project”).

“Date on which execution shall be commenced”:
The date on which
execution shall be commenced is [●] / The date on which execution shall be
commenced lies [●] weeks after the day on which the contract comes into
force7.

Ad 1.4:

Communication
The language for notices, instructions, reports and other messages shall be
[●].

Ad 1.5:

Notices
Address of the Employer

7

Postal address

[●]

Email:

[●]

Phone:

[●]

The date on which execution shall be commenced can be identical with the date on which the contract enters
into force or it can lie after the date on which the contract enters into force. The date on which execution shall
be commenced can be defined in absolute terms (first option) if the timeline of events is fixed or it can be
defined relative to the date on which the contract enters into force (second option) if the date on which the
contract enters into force cannot be determined in advance. The option that does not apply shall be erased.
Usually, between the date on which the contract enters into force and the date on which execution shall be
commenced a mobilization phase is planned for, whose length may be up to four weeks depending on nature
and scope of the task.
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Fax:

[●]

Address of the Consultant
Postal address

[●]

Email:

[●]

Phone:

[●]

Fax:

[●]

Address of KfW8
Postal address
Palmengartenstrasse 5 – 9
60325 Frankfurt
Germany

Ad 1.6:

Email:

info@kfw.de

Phone:

+49 (69) 7431-[●]

Fax:

+49 (69) 7431-[●]

Law and language
The language(s) of the Contract shall be [●].
[The prevailing contractual language shall be [●].]
The law governing this Contract shall be [●]9.

Ad 1.10:

Rights to the results of work, copyright
[●]

Ad 1.15:

Reimbursements
Account details of the Employer’s special account for reimbursements in
Local Currency: [●]

8

The general address for KfW should be specified or changed according to the project in question.

9

If possible, German law should be agreed here. For contracts entered into by KfW in its own name or as
agency contracts, German law should always be agreed.
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Ad Article 2: The Employer
Ad 2.2:

Decisions/cooperation
Decisions/cooperative actions10 of the Employer pursuant to Paragraph 2.2
[Decisions/cooperation] must be taken/performed at the latest within [●]
days/weeks.

Ad 2.4:

Taxes11
The contractual parties agree on the following provisions regarding taxes and
levies [●] [Clarification is required for the taxes/levies that may need to be
paid or reimbursed (if applicable, differentiated according to e.g. sales/value
added tax, corporate tax, other taxes/levies etc.). The applicable provisions
should be mentioned in the tender offer.]

Ad 2.6:

Contact person of the Employer
The Employer’s contact person shall be

[●].

The Employer’s deputy shall be

[●].

Ad Article 3: The Consultant
Ad 3.3:

Due diligence
[●]

Ad 3.4:

Reporting
[●] Indicate nature, scope and frequency of reports, including a final report,
throughout the period of the Contract.

Ad 3.6.1:

The Consultant’s contact person for handling of the Contract
The Consultant’s contact person for handling of the Contract shall be [●].
Contact details [●].
The deputy shall be [●].
Contact details [●].

10

Distinguish as and where appropriate.

11

Possible variants:
a) Consultant, subcontractor, foreign personnel are exempt from taxes/levies in the country of the Employer
pursuant to Article 2.4.1
b) The Employer reimburses paid taxes/levies subsequently upon submission of proof pursuant to Article 2.4.2
c) The Employer directly pays the taxes/levies due
d) No exemption from taxes/levies
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Ad 3.6.2:

The Consultant’s
or crisis

contact

person

for

cases

of

emergency

The Consultant’s contact person for cases of emergency or crisis shall be [●].
Contact details [●].
The deputy shall be [●].
Contact details [●].

Ad Article 5: Remuneration
Ad 5.1.1:

Remuneration
For the services to be rendered by the Consultant under this Contract the
Employer shall pay the sum of
[●] in [● currency12]
(“Order Value”).
The Order Value is composed of:
Fixed fee:

[●] in [● currency]

Ancillary expenses lump sum13:

[●] in [● currency]

[Ancillary expenses upon proof

[●] in [● currency]14

[The Order Value is exclusive of the following options not commissioned:
Option

[●] in [● currency]

Annex 7 [Statement of Costs] contains a detailed statement of costs.

12

The euro should preferably be used as the currency. If the remuneration is to be paid in several currencies the
respective components of the Order Value should be listed here, and the terms of payment below adjusted
accordingly.

13

Ancillary expenses should be paid on a lump-sum basis wherever possible (e.g. monthly amount for office
work, motor vehicle maintenance, transport, reports etc.).

14

Expenses should be billed at cost only in exceptional cases.
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Ad 5.2:

Terms of payment
The Consultant's remuneration shall be paid against presentation of an
invoice, indicating the BMZ-No. (KfW-Reference No., see § 1.1. Definitions
“Project”), as follows:
[●] EUR

advance payment. [●] possible stipulation on the advance
payment guarantee15

[●] EUR

instalments16

[●] EUR

as the final payment17

[●] possible stipulation on the retention guarantee18.
Ad 5.3:

Method of payment
[●]

Ad 5.4.1:

Ad 5.5:

Price adjustment
Base index foreign currency costs:

[●]

Base index local currency costs:

[●]

Payment deadline
Agreed compensation for overdue payments pursuant to Paragraph 5.5
[Payment Deadline]: [●] per cent per year, in relation to the outstanding
amount.

15

The provision of an advance payment guarantee pursuant to Annex 10 [Model Advance Payment Guarantee]
is required if the advance payment exceeds 15 % of the Order Value, and in any case if it exceeds
EUR 150,000 (or the equivalent value in another currency).

16

Instalments should be paid in accordance with the progress of the services, with a maximum of one payment
per quarter as a general rule. These instalments should not be tied to event-based proof of services rendered
(reports, studies, acceptances etc.) until after 70 % of the Order Value has been reached. If parts of the
remuneration are to be paid on the basis of results or landmarks or against proof, these payments should be
listed separately together with the corresponding proofs to be submitted.

17

The instalments should be arranged such that with studies and the like a final payment of approximately 10 %,
with construction supervision commissions at least 5 % of the Order Value is left over.

18

If the Consultant’s liability extends beyond the acceptance of his services (e.g. in case of construction
supervision until final acceptance of the units constructed), the disbursement of the final payment upon
acceptance of the Consultant’s services may be agreed against provision of a corresponding retention
guarantee pursuant to Annex 11 [Model Retention Guarantee].
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Ad 5.8:

Currency
The applicable currency for the Contract shall be [●].

Ad Article 6: Liability
Ad 6.3:

Period of liability
The Consultant’s liability shall terminate 19 [●].

Ad Article 7: Insurance
The insurance [●] shall be taken out by the Consultant, the insurance [●] by
the Employer. [N.B.: Complete as appropriate to the case in hand. Please
indicate here the sums insured and the maximum number of claims per year
(maximisation).]

Ad Article 8: Disputes and Arbitration Procedure
Ad 8.2:

Mediation
The mediator shall be appointed by [●] and the appointment shall be binding
for the parties20.
The costs of the mediation and of the mediator’s services shall be shared
equally between the parties.

Ad 8.3:

Arbitration Procedure
The place of arbitration shall be [●].
The language of the arbitration procedure shall be [●].

(Place, date)

(for the Employer)

(for the Consultant)

19

In the case of planning and construction management activities the Consultant’s liability may extend until the
final acceptance of the structures or units planned and supervised by him.

20

Possible providers of mediation services include: International Chamber of Commerce (ICC), www.iccwbo.org
/ www.icc-deutschland.de, or the Centre for Effective Dispute Resolution (CEDR), www.cedr.com, or the
International Mediation Institute (IMI), http://www.imimediation.org/about-imi; Fédération International
d’Ingenieurs Conseil (FIDIC) www.fidic.org.
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List of Annexes

Annex
no.

Title

1

Minutes of Negotiations

2

Terms of Reference plus Tender Documents

3

Guidelines for the Assignment of Consultants in Financial Cooperation with Developing Countries (in the version valid on the
date the bid was submitted)

4

Staffing Schedule

5

Equipment and Furnishings provided by the Employer and Thirdparty Services Commissioned by the Employer

6

Time Schedule for the Performance of the Services

7

Statement of Costs

8

The Consultant’s Bid

9

Declaration of Undertaking

10

Advance Payment Guarantee

11

Model Retention Guarantee

If one or several of the Annexes should not be necessary in the actual Contract, to
preserve the integrity of the references please retain the numbering of the Annexes
and insert the words “not applicable” in the relevant Annexes.
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Annex 1

Minutes of Negotiations21

21

In the interests of clear contractual stipulations, instead of including copious minutes of negotiations it is
preferable to incorporate the agreed changes directly into the Special Conditions.

35

Annex 2

Terms of Reference plus Tender Documents

36

Annex 3

Guidelines for the Assignment of Consultants in Financial Co-operation with
Partner Countries
(in the version valid on the date the bid was submitted)

37

Annex 4

Staffing Schedule
(pursuant to the Consultant’s Bid; where applicable in the version subsequently negotiated)

38

Annex 5

Equipment and Furnishings to be provided by the Employer and Third-party
Services Commissioned by the Employer

39

Annex 6

Time Schedule for Delivery of the Services

(pursuant to the Consultant’s Bid; where applicable in the version subsequently negotiated)

40

Annex 7

Statement of Costs

(pursuant to the Consultant’s Bid; where applicable in the version subsequently negotiated)

41

Annex 8

The Consultant’s Bid

42

Annex 9

Declaration of Undertaking

We underscore the importance of a free, fair and competitive contracting procedure that
precludes abusive practices. In this respect we have neither offered nor granted directly or
indirectly any inadmissible incentives to any public servant or other person nor accepted
such incentives in connection with our bid, nor will we offer or grant or accept any such
incentives or conditions in the present tendering process or, in the event that we are
awarded the contract, in the subsequent execution of the contract. We also declare that no
conflict of interest exists in the meaning of the kind described in the corresponding
Guidelines22.
We also underscore the importance of adhering to minimum social standards (core labour
standards) in the implementation of the Project. We undertake to comply with the core labour
standards ratified by the country of [●] (name of country).
We will inform our staff of their respective obligations and of their obligation to fulfil this
Declaration of Undertaking and to obey the laws of the country of [●] (name of country).
We also declare that our company/all members of the consortium has/have not been
included in the list of sanctions of the United Nations, nor of the EU, nor of the German
Government, nor in any other list of sanctions and affirm that our company/all members of
the consortium will immediately inform the client and KfW if this situation occurs at a later
stage.
We acknowledge that, in the event that our company (or a member of the consortium) is
added to a list of sanctions that is legally binding on the client and/or KfW, the client shall be
entitled to exclude us/the consortium or, if the contract is awarded to our company/the
consortium, to immediately cancel such contract if the statements made in the Declaration of
Undertaking were objectively false or the reason for exclusion from the tender procedure
occurs after the Declaration of Undertaking has been issued.

..............................

...................

(Place)

(Date)

.......................................................
(Name of company)
.......................................................

(Signature(s))

22

See “Guidelines for the Assignment of Consultants in Financial Cooperation with Partner Countries” and
“Guidelines for Procurement of Goods, Works and associated Services in Financial Cooperation with Partner
Countries”
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Annex 10
Model Advance Payment Guarantee

Address of guarantor bank: …
………………………………………………………
……………………………………………………….
………………………………………………………..
Address of beneficiary (client): ….
………………………………………………………….
………………………………………………………..
………………………………………………………..

On ............................................. you concluded with (name and full address)
...................................................................................................................................................
...........................................……………………………………………………………………………
………………………….. (“Contractor”) a Contract for
…………………………………………………………………………….. (Project, object of the
Contract) at a price of
................................................................ .
According to the provisions of the contract, the Contractor receives an advance
payment in the amount of ………………………………………….
............................................................................................equalling ………………………. %
of the contract value, as an advance payment.
We, the undersigned
………………………………………………………………………………………….. (bank),
waiving all objections and defences under the aforementioned Contract, hereby irrevocably
and independently guarantee to pay on your first written demand any amount advanced to
the Contractor up to a total of
............................................................
(in words ………………………………………….)
against your written declaration that the Contractor has failed to perform the aforementioned
Contract.
This guarantee shall come into force as soon as the advance payment has been credited
to the account of the Contractor. This guarantee shall be automatically reduced pro rata in
accordance with the payments performed.
In the event of any claim under this guarantee, payment shall be effected to KfW, Frankfurt
am Main (BIC: KFWIDEFF, BLZ 500 204 00), account No. 38 000 000 00 (IBAN: DE53 5002
0400 3800 0000 00), for account of (client/project executing agency/purchaser).
This guarantee shall expire not later than .............
by which date we must have received any claims by letter or coded telecommunication.
It is understood that you will return this guarantee to us on expiry or after settlement of the
total amount to be claimed hereunder.

.............................................

..............................................................

Place, date

Guarantor
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Annex 11
Model Retention Guarantee

Address of guarantor bank: …
……………………………………………………
…
……………………………………………………
….
……………………………………………………
…..
Address of beneficiary (client): ….
……………………………………………………
…….
……………………………………………………
…..
……………………………………………………
…..
On ............................................. you concluded with (name and full address)
...................................................................................................................................................
...........................................
................
(“Contractor”)
a
Contract
for
…………………………………………………………………………….. (Project, object of the
Contract) at a price of
.................................................................
According to the provisions of the Contract, the Contractor receives the amount of
………………………………………….
............................................................................................equalling ………………………. %
of the Contract value, as a final payment.
We, the undersigned
………………………………………………………………………………………….. (bank),
waiving all objections and defences under the aforementioned contract, hereby irrevocably
and independently guarantee to pay on your first written demand an amount up to a total of
...................................................................
(in words ………………………………………….)
against your written declaration that the Contractor has failed to perform the aforementioned
contract.
In the event of any claim under this guarantee, payment shall be effected to KfW, Frankfurt
am Main (BIC: KFWIDEFF, BLZ 500 204 00), account No. 38 000 000 00 (IBAN: DE53 5002
0400 3800 0000 00), for account of (client/project executing agency/purchaser).
This guarantee shall expire not later than ........................................................
by which date we must have received any claims by letter or coded telecommunication.
It is understood that you will return this guarantee to us on expiry or after settlement of the
total amount to be claimed hereunder.
.............................................
................................................
Place, date
................................... Guarantor
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